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The High Cost of OSHA-Related Retaliation 
 

By Barbara Mulhern, PLANET Safety Specialist, and Bill Cook, Human Resource Associates 
 

OSHA’s continuing focus on our industry makes it critical that you avoid retaliating 
against an employee, former employee, or job applicant who may have filed an OSHA 
complaint. Retaliation is a form of unlawful discrimination specifically prohibited by the 
Occupational Safety and Health Act (OSH Act) and many other federal and state laws.  

In one recent case, a court ordered a company in New York state and its president to 
pay two workers $35,800 in back wages and $10,500 in punitive damages for firing them 
after they filed an OSHA complaint. In an earlier case, employers in New Jersey and 
New York who fired or otherwise retaliated against 22 workers for reporting workplace 
hazards to OSHA paid $124,699 in back wages to help settle the complaint. 

The OSH Act also prohibits retaliation against those who participate in filing an 
OSHA complaint or investigating a complaint. Here are some tips: 

·  Regularly conduct safety audits (hazard inspections) to ensure that your 
company is in compliance with OSHA. 

·  Unlawful retaliation can include such actions as threatening an OSHA 
complainant, reducing his or her work hours or assignments, demoting that 
person, assigning him or her to a different crew (even without a loss of pay), or 
later denying the complainant a promotion. 

·  Implement a written policy that clearly prohibits retaliation by all crew leaders, 
other supervisors and managers, and coworkers. 

·  Examine any and all actions that you are contemplating after receiving an 
OSHA complaint. Do not go on a “witch hunt”  to find out who filed the 
complaint. Do not let a desire to get even cloud your judgment. 

·  Accurately document all employees’  performance. Rating an unsatisfactory 
employee as satisfactory is poor management and could work against you in an 
alleged retaliation case. 
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Checklist for  Hazard 
Communication Program  
 
Editor’s note: OSHA’s Hazard 
Communication Standard (29 Code of 
Federal Regulations, Part 1910.1200) 
continues to be one of the top violated 
OSHA standards by companies in our 
industry. Regardless of whether or not you 
apply chemicals, if you use such hazardous 
substances as paints, diesel fuel, gasoline, 
or even cleaning solvents, you must comply 
with the requirements of this standard. This 
checklist will assist you. 
 

� � Know the requirements of OSHA’s 
Hazard Communication (or Right-
To-Know) Standard. For a good 
overview on the federal standard, 
visit www.osha.gov/SLTC/hazard 
communications/index.html. 

� � If you conduct business in a state 
with a state-run OSHA program, 
familiarize yourself with that state’s 
hazard communication requirements.  

� � Survey your company for the 
presence of all hazardous chemicals 
to which your employees could be 
exposed. These may include 
pesticides, paints, kerosene, propane, 
gasoline, oil, diesel fuel, cleaning 
solvents, etc. 

� � Be sure that you have a current 
material safety data sheet (MSDS) 
for each hazardous chemical. Keep 
one copy of the MSDS in a central 
file; ensure that another copy is in 
close proximity (in the crew leader’s 
truck at a job site, etc.) to employees 
who may be exposed to that 
chemical. 

� � Make a list (and maintain a current 
inventory) of all hazardous 
chemicals that you use. 

� � Ensure that there are properly 
labeled containers for each chemical 
that is used. 

� � Put your company’s Hazard 
Communication Program into 
writing (in a separate binder from 
those containing your other safety 
programs). This written program will 
likely be one of the first items an 
OSHA inspector will ask to see. Be 
sure that the program includes 
documentation of all training. 

� � Train all employees who may be 
exposed to a hazardous chemical 
before their first assignment with the 
chemical, and again whenever any 
new hazardous chemical is 
introduced into their work area. 

� � Include the following in your 
employee training: information on 
the OSHA standard, your company’s 
program, and employees’  rights 
under the standard; using and 
understanding MSDSs and product 
labels; where MSDSs and your log 
of hazardous chemicals are kept; 
how to detect the presence of a 
hazardous chemical in the work area; 
the physical and health hazards of 
such chemicals; protection from 
these hazards (including the use of 
personal protective equipment); 
signs of exposure; emergency 
procedures; and the performance of 
non-routine tasks that could expose 
employees to hazardous chemicals. 

� � Set up a written procedure for 
notifying outside contractors (in 
person) of any chemical hazards that 
they might encounter while doing 
work for you.
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Checklist for  Evaluating a Hear ing 
Conservation Program  (Par t 2)  
 

Editor’s note: In our last issue of Safety 
SOLUTIONS, we ran part of the National 
Institute for Occupational Safety and 
Health’s (NIOSH) Checklist for Evaluating 
a Hearing Conservation Program. Sections 
of the remainder of the checklist are below. 
For more information, check OSHA’s 
Occupational Noise Exposure Standard 
(visit www.osha.gov/SLTC/index.html, 
then click on “Noise and Hearing 
Conservation” ).     
 

Hear ing Protection Devices 
� � Have hearing protectors been made 

available to all employees whose daily 
average noise exposures are 85 decibels 
or above? (Note: If the average noise 
level in your workplace is 85 decibels 
or higher over an eight-hour period, 
you are at risk for noise-induced 
hearing loss.) 

� � Are employees given the opportunity to 
select from a variety of appropriate 
hearing protectors? 

� � Are employees fitted carefully with 
special attention to comfort? 

� � Are the protectors checked regularly for 
wear or defects and immediately 
replaced if necessary? 

� � If employees use disposable hearing 
protectors, are replacements readily 
available? 

� � Do employees understand the 
appropriate hygiene requirements? 

� � Have any employees developed ear 
infections or irritation associated with 
the use of hearing protectors? Are any 
employees unable to wear these devices 
because of medical conditions? Have 
these conditions been treated promptly 
and successfully? 

� � Have alternative types of hearing 
protectors been considered when 
problems with current devices are 
detected? 

� � Do employees who incur noise-induced 
hearing loss receive counseling? 

� � Are those who fit and supervise the 
wearing of hearing protectors 
competent to deal with the many 
problems that can occur? 

� � Do workers complain that hearing 
protectors interfere with their ability to 
do their jobs? Do they interfere with 
spoken instructions or warning signals? 
Are these complaints followed 
promptly with counseling, noise 
control, or other measures? 

� � Are employees encouraged to take 
hearing protectors home if they engage 
in noisy nonoccupational activities? 

� � Are new types or potentially more 
effective protectors considered as they 
become available? 

� � Do you regularly evaluate the 
effectiveness of your hearing protector 
program? 

� � Is each hearing protector user required 
to demonstrate that he or she 
understands how to use and care for the 
protector? Are the results documented? 

 

Administrative and Safety 
� � Have your hearing-loss prevention 

program’s policies been modified to 
reflect any changes in federal or state 
regulations? 

� � Are copies of company policies and 
guidelines regarding your program 
available in the offices that support the 
various program elements? 

� � Do you order the materials and supplies 
that are necessary for the program with 
a minimum of delay? 

� � Do you periodically evaluate the 
performance of key personnel? If their 
performance is found to be less than 
acceptable, are steps taken to correct 
the situation? 

Has the failure to hear warning shouts or 
alarms been tied to any accidents or 
injuries? If so, have remedial steps been 
taken? 



 

4 

Safety Needs Survey Ranks High-
Cost Hazards 
 

     Motor vehicle and equipment 
operation and manual material handling 
are hazards that result in the highest 
costs to PLANET’s green-industry 
service-provider members, according to 
the results of the 2006 PLANET 
Members’  Safety Needs Survey. 

 The electronic survey, which 
received an 11 percent response rate, 
also reveals that our members would 
like more information on documenting 
and tracking accidents and “near 
misses,”  and on how to perform job 
safety analyses. 

The survey identifies chronic back 
injuries and hearing loss as two major 
health issues affecting employees at 
respondents’  companies. Miscellaneous 
comments include requests for more 
training on poison ivy, poison oak, 
Lyme disease, lacerations, and 
managing fatigue. 

We greatly appreciate the time 
respondents took to complete this 
survey. We will be following up with 
more information on the topics most 
important to you in Safety SOLUTIONS 
and in communications with our 
STARS (Safety Training Achieves 
Remarkable Success) Safe Company 
Program members. For more details on 
survey results, see the June 2006 issue 
of PLANET News.      
 

Reminder: The most recent issue of 
Safety SOLUTIONS is available online 
each month. Just visit  
landcarenetwork.org/cms/programs/safety/
KWTQYZCD/safetysolutions.html. 
 
 
 

 
Jeff Graham, CLP, of LaPorte & 
Associates has partnered with the green 
industry since 1998, providing insurance 
products and safety-related services 
nationwide. Proven savings, averaging 
22%, are the result of large volumes of 
green industry business and strong 
relationships with insurance company 
underwriters. 

 
 LaPorte & Associates provides 

comprehensive, industry-specific loss 
control and risk management services, 
including analysis, benchmarking, and 
peer comparisons. We partner with every 
insured to create and/or maintain a 
company culture of safety excellence. We 
provide all lines of insurance and all 
coverages necessary to the green industry 
nationwide, including (but not limited to): 

 
Property  •  Liability 

Workers’ Compensation 
Health  •  Bonds  •  Financial  •  Voluntary    

Professional  •  And much more 
 

Jeff Graham, CLP 
PLANET Safety and Risk  
Management Committee Member 

 
(800) 542-2125  •  Fax (503) 231-9021 
jgraham@laporte-insurance.com 
5515 S.E. Milwaukie Ave. 
Portland, OR 97202 
 

 
 
Barbara Mulhern, Safety Specialist 
Phone: (608) 848-3758;  E-mail: 
barbmulhern@landcarenetwork.org 
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950 Herndon Parkway, Suite 450 
Herndon, VA 20170 
(800) 395-2522  Fax: (703) 736-9668 
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